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OFFICE OF THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL,
DEHRADUN. X

DATE: 11.09.2015

ORDER — M S~

In pursuance with the Off’ice Memorandum dated 19.08.2015 vide
which a list as provided under Rule 6 (1) of dfi@ da+, HRIY=IRG,
ﬁﬁm,ﬁw&m,ﬁmwaaﬁmﬁﬁgaﬁmﬁfﬁm
fafafidfiewor Premaeh, 2013 was issued and also enlisted on the
website. Response was sought by the employees within a period of 15
daysin pursuané.cé of the notice dated 19.08.2015.
Nine employees have submitted their representations. | have gone
through the contents of all the representations and the note of the
Registry thereupon. In pith and substance all the employees have
suomitted their grievances which can be categorized in three
categories;
All the persons who have made the representations, have
requested to regularize them on the promotional post and not on
the basic feeding cadre of Clerical post.
The second grievance is that the persons, who have been appointed
on the promotional post, their gradation list as provided unde;' Rule
6 of af® daw, srfuwRa, wfaer, Faa 99, sigerfas aur aqef
wu ¥ Pga sl &1 fafefdeter faameEd, 2013, may be
separately published and they should be shown senior to the other
employees.
The representations ‘have been made that this Tribunal has

regularized some of the employees in the year 2012 under the 2f &
aa-, m;fuﬂrﬁa,ﬁﬁﬂ,ﬁﬂaﬁaﬂ,afmmwaadmﬁﬁgaﬁ
aiffel @1 fafafidiewor | ffgwmaedt, 2011 and  they have been
regularized on the higher post, so the parity should be maintained

' an\d all the persons who are holding promotional post, they should
be regularized on the promotional post.

At the outset | would like to mention a fact that the appointments in

the Tribunal were mad m 2001 to 2004 without following any Rule




ard procedure in this regard. The Rules have been ignored while
making the appointments, hence the Government took a note of it and
tha matter was raised in the State Legislative Assembly. The Registrar
of this Tribunal sent a communication to the Government which is as

urder:-

“faam= @a1 & g 93 2003 @ YAW WIMAR B9 FEiRa sarifea e &1
gEiIfad Iaa—

54 Alp WAl ARSI &1 TSH ATAARY "0 229 /41 IFHRT/ 2001
fastia 28 @rd 2001;$mms1.3.2001 @1 oY foar m | siftrev
A vo JeaE, A IUEHE, TS TANAS U6 TS R, 9 66w e e
¢qd Uh gumafe @ uq & R 9¥ feie 30.7.2003 &1 JewE vd & e
g v e fgaa o, e & o wre § e fewe g9
gac Frevue Wik 51 ug wWiga 2 R 30.7.2003 &1 svwifas feas
26.7.2003 € fgaa 41, €¥ad Meaad @1 g Rea 2 aom = uyal wfeq
T 26 ®l Fgad o W e oHad ufafgfea =, 4 dfaer o qen 9y
31 &ff e U ¥ siva o | fF vel @ Wafa e MfYaa aafy o
off g HHPGIT g B HHAIRAT P gra a¥gdar off 3@ sl
W Jafy a% AETEHAIER B9 el W aeef Prgfem @1 1€ | el A
fra@r g7 aem e g9 W PR adf @ el

Thercupon the Hon’ble Chief Minister made a statement before the

Legis ative Assembly which is as under:-

““ft & Iod dle ¥aT ™ISV ST 64 IARREAr 6o 229 /=1 IAHNT /
2001 faii® 28 #rd 2001 T &% foram =T 2 " ‘

oY olle 9ar sftever @ fauniy  fd d Ieum @1 te us, Surs
qAT IS b G4l US U4 I ww d s gd ggaa g @ udl
Pl "ford a¥d gU @ 51 Us Wid € | f&Ta 30.7.2003 o 3rewE a1
QA wow (vuele v ue <) e werw d feue @ afbfaa evd
U &d 37 diffs Fgaa o |

i%qﬁaﬁmﬁwﬁﬁaamwaﬁawmmﬁmam
8q oHaiRAl @ q¥d Fawesdr ff Ia: uef AN Wga @y ae
AR BATER $H gal wR deef Fgfda @ 1€ | udl A Feavar @9 aen
g 8 R fFrawmrger adt @ s
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Meanwhile the aforesaid Niymawali has been enforced by the

Government under Article 309 of the Constitution.

The first point which has been raised by the employees, | have already
cealt this matter in my earlier Office Memo dated 19.08.2015 in Para
14 to 18 and etc. of tht'e said O.M. Thus, | reiterate the same stand
taken by me in the said O.M. dated 19.08.2015 . Whereas the second
category of the grievance of the officials made in the representation is
concerned, that the employees, who had been directly appointed on
the promotional post without any promotion from the lower cadre,
they cannot be regularized on the promotional post as | have already
stated this fact in the earlier 0.M. dated 19.08.2015 and the case laws
have also been cited in this regard. So the said finding is again adopted
and reiterated in the reply of the representations. | also conclude that
no separate list can be drawn for those employees and all the
em'ployees have to be regularized in the feeding basic cadre of the
Junior Clerk at the pay scale of Rs.3050/-(later on revnsed) The second
thing which can be noticed in the appointment of the persons who
have been appointed on the promotional post without appointing
them in the feeding basic cadre of Junior Clerk, have been posted
directly on the promotional post and their date of appointment is
different , however théy also have the same qualification which is
required for a Junior Clerk and there is no reason to give a separate
status to them in the proposed list. They are neither qualifying the
minimum qualification as provided to be appointed on the promotional
post, they have not gained the experience as required under the Rules
of the JunioI Clerk and they have been appointed on the different later
dates and now they cannot be given preference over all the employees
who have been appointed at' the initial stage. As such the date of

a)pomtment would be the decisive factor as provided under fy®
T, amfwrﬁa wfaer, Frad a9, siwraifas qon deef v @/ Pgw
@il @1 fafafidiever s, 2013. | have also dealt this aspect in

my earlier 0.M. dated 19.08.2015 in Para 11 and 12.




Whereas the third point is concerned the employees have requested
even if they are regularized on the post of Junior Clerk, their pay, which
they are drawing at present, be protected. | think this proposition has
been drawn by the employees from the judgment of the Hon’ble Apex
Court which has been referred in the O.M. (supra) in which the Hon’ble
Supréme Court directed té regularize the petitioners in those writ
‘petitions in the feeding cadre of Group ‘D’ however, even though they
have been appointed on the promotional post of Group ‘C’ post. The
Hon’ble Apex Court has also protected their salaries which they had
been earning at);t'hat point of time. The employees have forgotten the
fact that the Hon’ble Supreme Court while giving this direction, has
exercised its power under Article 142 of the Constitution. The Hon’ble
Apex Court has not relied upon any of the Rules on which the said
_direction has been made. The Hon’ble Apex Court has ample power to
grent equitable relief under Article 142 of the Constitution of India
even though it is not provided in any of the Rules. Thus, this power can
only be exercised by the Hon’ble Supreme Court; it cannot be
exercised even by Hon’ble High court and other Courts. The fixation of
pay is a part of service condition of an employee. It also includes the
fixation of the pay scales of different categories of the employees and
the Government can make the Rules to fix the pay to a particular class
of the employees working in the State. This power has not been
deiegated to the appointing authority to create a post and make the
classification of the employees and to fix the pay scales of the
employees. The State Government has to see the pafity of the pay in
all the departments at one angle. The employees have not
de;nonstratea any Rule in which the appointing authorityucan fix the
pay scales of the employees differént to those fixed by the State
Government. The employee, who is working as Junior Clerk, will
de:'ihiteR/ get the pay scale of the Junior Clerk. If the appointing
authority prbmotes him to the higher post, the appointing authority
has the power to fix his pay on the higher pay scale. The appointing

authority cannot direct or g ithout any promotion that the Junior




Clerk will get the pay scale of the higher post immediately after the
regularization. Thus, | do not find any substance in the ground of the
em>loyees.

Sri Déepak Bhatt, who had been appointed directly on the promotional
post of Reader in the pay scale of 4500-7000/- by the then Chairman,
claims in his representatio'n that he had been appointed under the
Dying in Harness Rules. He has further stated in his representation that
a post of Assistant Registfv;\l; had been Creafed by the Government for
his appointment. Perusal of the documents reveals that the post of the
Ascistant Regist;ér had been created in the establishment; there is no
reference in the Government order that the said post had been
created for Sri Bhatt who is to be appointed by the Chairman, Public
Services Tribunal under the Dying in Harness Rules. The order of the

Government is quoted below:-

“Uy,
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The perusal of the said Government order clearly reveals that one post

of the Assistant Registrar and two posts of Anu Sevak have been
created for thg establishment. According to the Rules;, the post of
Assistant Registrar is to be filled up by promotion and the Rules do not
provide that the appointing authority can make the direct recruitment
on the post of Assistant Registrar. When | héve gone through the
original record, the original record revealed that Sri Bhatt was
appointed by the then Chairman and there is no iota of fact in the
appointment letter that he has been appointed under the Dying in
Harness Rules. Sri Bhatt has been appointed on the promotional post
of Reader. It is the settled position of law that the appé)intee cannot
be appointed directly on the promotional post.

Dying in Harness Rules, 1974 applicable in Uttarakhand clearly
provides that applicant has to show that no one of his family is in
sarvice of any of the State Government or Central Government or any
Covernment Corporation. Perusal of the record reveals that no such
conldition has been fulfilled in the said note or while making
appointment, all the relevant Rules of the day in harmony have not
been taken into consideration and the appointment has been made. It
is also to ke noted that the peti’tioner’s father had never been an
officer of the Public Services Tribunal. There is a reference in the note
that the Government has férwaraed the application of Sri Bhatt.
Ferusg|l of the files does not reveal that any such forwarding note has
been given in the file or on the application of Sri Bhatt is also missing.
The Office Superintendent has stated that there was no

communication from the Government with regard to the appointment

-




of Sri Bhatt under Dying in Harness Rules. The Deputy Registrar, who
keeps the files in his custody, states that he was appointed after the
appointment of Sri Bhatt, thus, he is not aware of the matter. Sri
Deepak Bhatt was also called upon to ascertain the above anomaly as
to whether any Government order to that effect has been made that
he had to be appointeé:l in the Public Services Tribunal under the Dying
in Harness Rules, but he could not demonstrate me any such
Government order orj ény such endorsement on the application. As |
have pointed out that petitioner’s father had never been an officer of
this Tribunai;', so for seeking an appointment in this Department, there
must be some Government order regarding his appointment under the
Dying in Harness Rules. Merely an endorsement by an officer of the
Government to the Public Services Tribunal is not sufficient. According
to Article 154 of the Constitution, the executive power of the State
vests on the Governor, so any order passed by the Government must
be in the name of His Excellency the Governor. Though, the power in
this respect has been delegated to the Hon’ble Ministers. So, even if
merely an endorsement is there, that is insignificant. In view of above, |
do not find any force in the representation of Sri Bhatt and the
representation is hereby rejected.

Sri Suresh Singh Rawat has also made a representation that his
regularization be made in the Clerical Cadre of Category ‘C’. He was
appointed as Orderly in the establishment. Thereafter, Sri Rawat was
promoted on the post of Junior Clerk. Sri Rawat was appointed as
Orderly on ad-hoc basis and thereafter he was promoted to Junior
Clerk on ad-hoc basis. Thus, he was holding both the posts on ad-hoc
basis. He has alleged in his representation that he has been working for
last 10 years, so he holds lien over the post. It is very noteworthy that
>ri Rawat was appointed as ad-hoc Orderly on the promotional post in
the C\ategory ‘D’ and thereafter he was promoted in Category ‘C’ on
the post of Junior Clerk on ad-hoc basis. Thus, it is settled law that the
appointee from ad-hoc post to promotional post cannot be appointed

without the appointeg‘ being mad orary or permanent by any
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order of the authority. Apart from that there are rules for the
promotion of the Class-IV to Class —lll employees that too have not
been adhered to. The petitioner is totally appointed and promoted on
ad-hoc basis. So, there is no question of any lien on the said posts. If
the petitioner would have been appointed directly on Class-Ill post, he
could have said that' his regularization should be made in Class-IlI
category. His appointment letter clearly reveals that he has been
promoted from ad-h& post to ad-hoc post without adhering the rules,
as | have pointed out earlier the employees cannot be regularized on
the promo;c;ional post. The lien can only be maintained by an employee
who holds a substantive post in the Department. If a person has never
been appointed either temporary or permanent basis, he cannot claim
any lien over any post. In the judgment of Secretary State of Karnataka
Vs. Uma Devi 2006(4) SCC 1, it has been clearly held that the persons
who have been appointed by back door entry, cannot claim any benefit
of the service rendered by them in the past. In view of the above the
representation of Sri Rawat is liable to be dismissed and is hereby
dismissed.

Sri Brijesh Kumar has given his representation that his case. has not
been considered for regularization on the post of Stenographer and he
is proposed to be regularized on the post of Junior Clerk. For
regularizing Sri Brijesh on the post of Junior Clerk, as already given in
the O.M. dated 19.08.2015, | want to also add that whenever | hear the
cases in the Nainital Bench, | have to bring all the record to
Dehradun and | have to dictate the judgments to the P.S. & P.A. posted
at 'Deh'radun and | have to carry the draft in Pan drivev_to Nainital and
when the draft is read by the Hon’ble Member to deliver the judgment
and he agrees to my opinion and if he suggests any amendment, which
are to be incorporated and if there some clerical mistakes occurs in the
draft and thereafter that pan drive is giVen to Sri Brijesh and original
judgments are taken from the computer at Nainital. Apart from that
the subjective satisfaction has be recorded as on today. He has filed a

photocopy of certificate by which he has stated that he is qualified as -
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Stenographer. Apart from that when he was. appointed as
St=nographer, perusal of the record reveals that there is a certificate of
one Staff member that his performance is ‘Good’ in stenography and in
typing. No proper test has been taken at the time of initial
appointment as to dete'rmine whether he possess the required

qualification or not. | have also asked him several occasions to improve

" h.m in the shorthand as well as in typing but of no avail. Now the

satisfaction has to be recorded at the time of regularization. It is well
known that tt}e function of the Tribunal is exclusively judicial and we
all have to dictéte lengthy and a number of judgments in the pending
cases. If the Stenographer is not good and he cannot transcribe
correctly, it affects the efficiency of the officer and it also deprives of
the litigant from getting the quick justice. In view of the above | do not
find any ground to regularize him on the post of Stenographer.

While disposing of all these representations, | could not restrain
mnyself from quoting few sentences of the judgment rendered by
{on’ble Apex Court in Uma Devi Case (supra) in Para 47 and 48 which.

-eads as under:-

“47When a person enters a temporary employment or gets
engagement as a contractual or casual worker and the
engagement is not based on a proper selection as recognized by
the relevant rules or procedure, he is aware of the consequences
of the appointment being temporary, casual or contractual in
nature. Such a person cannot invoke the theory of legitimate
expectation for being confirmed in the post when an
appointment to the post could be made only by following a
proper procedure for selection and in concerned cases, in
consultation with the Public Service Commission. Therefore, the
theory of legitimate expectation cannot be successfully
advanced by temporary, contractual or casual employees. It
cannot also be held that the State has held out any promise
while engaging these persons either to continue them where
they are or to make them permanent. The State cannot
constitutionally make such a promise. It is also obvious that the
 th2ory cannot be invoked to seek a positive relief of being made
permanent in the post.

4l o o There is no fundamental right in those
who-have been employed on daily wages or temporarily or on
contractual basis, to claim that they have a right to be absorbed
in service. As hasbeen held by this Court, they cannot be said to
be holders of a post, since, a re appointment could be made
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only by making appointments consistent with the requirements
of Articles 14 and 16 of the Constitution. The right to be treated
equally with the other employees employed on daily wages,
cannot be extended to a claim for equal treatment with those
who were regularly employed. That would be treating unequals
as equals. It cannot also be relied on to claim a right to be
absorbed in service even though they have never been selected
in terms of the relevant recruitment rules. The arguments based
on Articles 14 and 16 of the Constitution are therefore
overruled.”

12. The above extracted obgérvations of the Hon’ble Supreme Court is

binding and the ad-hoc employees has no right to seek any particular
benefit of to claim a par‘ticu'lar post. From the above observation of the
Hon’ble Supreme Court it is clear that the appointment should be
made strictly according to Service Rules. In the case in hand we will
strictly consider the 2ff & ﬁ’cFr srRyaRa, wfaqr, foraa da9, sivmeifas
derm aeef wu @ e Wﬁhﬁm fafrafrdfiewer e 2013 to
regularize these employees. The judgment of Hon’ble Supreme Court
in Uma Devi (supra) in Para 52 has also held that Daily Wager and all
the persons appointed on temporary basis or on ad-hoc or on
contracjcual basis have no legal right to seek any enforcement df his
cleim before the authority. If the ad-hoc employee has no legal right,
he cannot claim to enforce any legal duty of the authority in this

regard. Hon’ble Apex Court in Para 52 has held as under:-

“Normally, what is sought for by such temporary employees
when they approach the court, is the issue of a writ of
mandamus directing the employer, the State or its
instrumentalities, to absorb them in permanent service or to
allow them to continue. In this context, the question arises
whether a mandamus could be issued in favour of such persons.
At this juncture, it will be proper to refer to the decision of the
Constitution Bench of this Court in Dr. Rai Shivendra Bahadur
Vs: Tht Governing Body of the Nalanda College [(1962) Supp. 2
SCR 144]. That case arose out of a refusal to promote the writ
petitioner therein as the Principal of a college. This Court held
that in érder that a mandamus may issue to compel the

ailthorities to do som'éthing, ] be shown that the statute
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/mposes a legal duty on the authority and the aggrieved party
had a legal right under the statute or rule to enforce it. This
classical position continues and a mandamus could }10t be
issued in favour of the employees directing the government to
make them permanent since the employees cannot show that
they have an enforceable legal right to be permanently
absorbed or that the State has a legal duty to make them

permanent.

‘The above principle not only applies in the case of Sri Brijesh Kumar

nut also appbl;ies to other employees who have been appointed on ad-
hoc basis.

Keeping in view the above discussion as well as my previous O.M.
dated 19.08.2015, which is also on the website, | do not find any good
ground in these representations made by the employees under Rule
6(2) of the 2013 Niymawali | hereby reject all the representations.

Let the list as mentioned under Rule 6(2) be again displayed along
with this Office Memorandum. Thus, the list already issued is hereby
affirmed. The O.M. dated 19.08.2015 is also made a part of this order‘.

Let the Registry proceed further in this matter.




